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Dennis M. Sandoval analyzes the asset protection features

of family limited partnerships, family limited liability

companies and domestic asset protection trusts.

With the increase in the number
of marital separations and dis-
solutions,' the tendency of the
judicial system to allow for ever-
expanding theories of liability?
and runaway juries awarding as-
tronomical damages,? it has
become more common for es-
tate planning attorneys to
recommend asset protection en-
tities, such as family limited
partnerships (FLPs), family lim-
ited liability companies (FLLCs)
and domestic asset protection
trusts (DAPTSs) in drafting estate
plans for high-net-worth clients.
In doing so, the estate planner
leaves himself vulnerable if he
does not disclose to the client
the possibilities of attack against
these entities.

Family Limited
Partnerships

A family limited partnership is
defined as a “[p]artnership com-
prised of one or more general
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partners who manage the business
and who are personally liable for
partnership debts, and one or
more limited partners who con-
tribute capital and share in profits
but who take no part in running
the business and incur no liability
with respect to the partnership.”*
There is no question that the FLP
is a very useful estate planning
tool. It allows the client to con-
solidate assets and provide for
centralized management. It pro-
vides for a degree of family
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income and wealth sharing and a
potential reduction in overall in-
come taxes. It allows the family
to have some degree of control
over the transfer of FLP assets to
anyone other than a family mem-
ber and provides for a potential
reduction in estate taxes. Finally,
the FLP affords some measure of
asset protection from the divorc-
ing spouses and judgment
creditors of the family partners.

Inside and Outside Creditors

The estate planning client needs
to be concerned about two types

a member of the client’s immedi-
ate family, then the tenant would
be an outside creditor. Inside
creditors can recover from the
assets of the FLP, as well as the
net worth of the general partner,
while outside creditors are gen-
erally limited to a charging order
(explained below) against a
debtor-partner’s FLP interest.

The General Partner

As noted above, the general part-
ner remains liable for the debts of
the partnership. In an effort to re-
duce the liability of the general
partner, many es-

Family limited partnerships, family limited
liability companies and domestic asset
protection trusts are viable estate planning
tools that every estate planning attorney
should have in his or her arsenal.
However, in advising clients,
the prudent estate planning attorney
should be careful not to convey the idea
that these tools provide “bullet-proof”
asset protection for the client.

tate planning
attorneys recom-
mend that the
general partner
of the limited
partnership be
structured as an
S corporation.
This strategy can
be a double-
edged sword.
Where the estate
planning client
has significant
assets outside of

of creditors when structuring a
plan to provide asset protection.
Inside creditors are those whose
cause of action is derived from
assets owned by, or a business
conducted by, the FLP. For in-
stance, a tenant of an apartment
complex owned by the FLP
would be an inside creditor if he
or she was injured by a slip and
fall that was caused by negligent
maintenance of the apartment
complex. Outside creditors are
those whose cause of action is not
related to the asset owned or
business conducted by the FLP.
For instance, if that same tenant
were involved in a car accident
with the estate planning client or

the limited part-
nership, an entity general partner
can preserve those assets from an
attack by an inside creditor. The
inside creditor would be limited
to recovery from the assets of
the partnership itself and the
entity general partner. In this cir-
cumstance, however, the assets
held outside the partnership re-
main liable to the client’s
outside creditors.

Where the bulk of the client’s
assets are owned under the um-
brella of the limited partnership,
the use of a corporate general
partner could prove fatal. The
client’s assets outside the limited
partnership would be subject to
the creditor’s judgment. This in-

CCH INCORPORATED

cludes the shares of the corpo-
rate general partner owned by
the client or the client’s revo-
cable living trust. Once the
judgment creditor obtains title to
the corporate stock, he or she has
control of the general partner,
and thereby control over the dis-
tributions from the partnership,
dissolution or liquidation of the
partnership and the admission of
an assignee as a substitute lim-
ited partner.

Rather than using a corporate
general partner, the sophisticated
estate planning attorney should
consider the use of multiple and/
or layered limited partnerships to
increase the client’s protection
from inside as well as outside
creditors.® Where an asset has sig-
nificant exposure to inside
creditors, such as with real estate
and certain types of businesses, an
FLLC offers greater overall protec-
tion than an FLP.

The Charging Order

Act Sec. 703 of the Uniform Lim-
ited Partnership Act of 2001°
(ULPA 2001) and Section 703 of
the Revised Uniform Limited Part-
nership Act of 1976 (with 1985
amendments)” (RULPA) provide
that the sole remedy for a judg-
ment creditor of a partner is a
“charging order.” (For a list of the
partnership “charging order” stat-
utes of each state, see Appendix
A.) The charging order arose as
the remedy of choice because it
minimizes the disruption of part-
nership business and protects the
non-debtor partners from having
partnership property seized by
the creditors of the debtor part-
ner. The charging order also
protects the creditors of the part-
nership itself.?

The comments to Act Sec. 703 of
ULPA 2001 summarize the benefits
of the charging order as follows:



The remedy of a charging or-
der “[blalances the needs of
a judgment creditor of a part-
ner with the needs of the
limited partnership and non-
debtor partners ... [Tlhe
judgment creditor of a part-
ner [ ] is entitled to a charging
order against the relevant
transferable interest. While in
effect, that order entitles the
judgment creditor to what-
ever distributions would
otherwise be due to the part-
ner whose interest is subject
to the order, the creditor has
no say in the timing or
amount of those distributions.
The charging order does not
entitle the creditor to accel-
erate any distributions or to
otherwise interfere with the
management and activities of
the limited partnership.”?

The Waiting Game

There is no question that the charg-
ing order provides asset protection,
especially where the general part-
ner of the FLP is controlled by a
family member sympathetic to the
protection of the debtor-partner. If
the partnership is so drafted, the
general partner may elect not to
distribute partnership profits—to
postpone distributions and use
profits internally for partnership
purposes—thereby depriving the
judgment creditor of any distribu-
tions with which to satisfy his or
her judgment. However, this pro-
tection can be limited where the
debtor-partner cannot forego dis-
tributions from the FLP for
extended periods of time. Then it
becomes a waiting game—can the
partners'® forego distributions (and
pay the income taxes on the phan-
tom distributions) for a sufficient
time to get the judgment creditor
to compromise his or her claim, or
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must distributions be made to sat-
isfy the needs of one or more
partners, in which case the charg-
ing order requires that the
debtor-partner’s share of the distri-
bution be used to satisfy the
judgment creditor’s claim?"!

Erosion of Charging
Order Protection

There is a growing trend by courts
to allow for judicial foreclosure of
a charging order. A judicial fore-
closure is a process by which a
judgment creditor with a charging
order can sell his or her “assignee”
interest, and thereby create a
means by which the judgment
creditor can at least partially sat-
isfy his or her debt.
While a judicial foreclosure
does not create any rights in the
purchaser of the assignee interest
to participate in the management
of the limited partnership,' it does
create significant problems from
an asset protection standpoint:
= The judgment creditor may
now be less likely to enter into
serious negotiations with the
debtor-partner if the judgment
creditor realizes he or she may
be able to receive a greater
payoff by way of a judicial
foreclosure sale.

= In the event the judicial fore-
closure sale does not net
sufficient proceeds to satisfy
the judgment creditor, the
debtor-partner still has to deal
with the judgment creditor
with regard to settlement of
the balance of the judgment
creditor’s claim.

= Although only an assignee of
the debtor-partner, the pur-
chaser of the foreclosed
partnership interest is entitled
to a pro rata share of all future
distributions attributable to the
debtor-partner’s share from the
FLP—not just an amount to
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satisfy the judgment against
the debtor-partner.

= Finally, the other partners must
now be forced to negotiate
with the purchaser at the fore-
closure sale in order to
repurchase the foreclosed in-
terest, or bid themselves to
purchase the assignee interest
at the foreclosure sale."

As of the date of drafting this
article, California, Connecticut,
Georgia, Maryland, Missouri,
New Hampshire, New Mexico,
Pennsylvania and Texas were the
states known to the author to al-
low for foreclosure of a charging
order. Alaska, Arizona, Florida,
Minnesota, Oklahoma and Vir-
ginia provide, either by statute or
by case law, that the sole remedy
against a partner of a limited part-
nership is that of a charging order.

For at least the last 10 years, the
popular press, together with many
attorneys, accountants and finan-
cial planners, have touted the FLP
as the asset protection strategy for
consumers of moderate wealth.
This promotion has led to the
misperception that the FLP pro-
vides absolute asset protection for
the limited partners. When coun-
seling the client as to the
advisability of using an FLP for
asset protection purposes, the pru-
dent estate planning attorney
should explain the aspects of the
“waiting game,” as well as the
potential advisability of providing
that the FLP be governed by the
laws of a state that statutorily pro-
hibits foreclosure of a charging
order.” The prudent estate plan-
ning attorney should explain to the
clientthat the law regarding charg-
ing orders is evolving, with a
definite trend toward allowing ju-
dicial foreclosures of charging
orders.” Furthermore, more and
more courts are looking askance
at arrangements where the debtor
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attempts to derive significant
wages for himself and his family
while at the same time thumbing
his nose at his or her creditors."

Family Limited
Liability Companies

Because it has the same
passthrough tax treatment and
operational flexibility as an FLP,
but without the problems associ-
ated with general partner liability,
more and more estate planning
attorneys have recommended the
use of the FLLC (as opposed to the
FLP) for estate planning and asset
protection purposes.'’

Like ULPA 2001 and RULPA,
the Uniform Limited Liability
Company Act'® (ULLCA) provides
that the sole remedy for a judg-
ment creditor of an LLC member
is a charging order. Unlike the
Uniform Partnership Acts, how-
ever, ULLCA specifically provides
that “the court may order a fore-
closure of a lien on a distributional
interest subject to the charging
order at any time”' (some states
have not adopted this part of the
Uniform Act, see the chart at Ap-
pendix A for a list of the LLC
“charging order” statutes of each
state). Thus, the LLC is subject to
the same potential foreclosure
problems as discussed above. As
of the date of the drafting of this
article, Alabama, Alaska, Arizona,
Kansas, Minnesota, Nevada, New
Jersey, North Dakota, Oklahoma
and Tennessee all provide by stat-
ute that the sole remedy to a
judgment creditor of an LLC mem-
ber is a charging order. In contrast,
Colorado, Hawaii, lllinois, Mon-
tana, South Carolina, South
Dakota, Vermont and West Vir-
ginia all provide that a court may
sell an LLC member’s interest at a
judicial foreclosure sale.

Another reason for the gaining
popularity of FLLCs is the ability in
many states to have a single mem-
ber LLC. Although a single member
LLC is a disregarded entity for fed-
eral income tax purposes,? this tax
fiction should not cause the entity
to be disregarded for state property
law or asset protection purposes.?'
However, because the charging or-
der remedy was established to effect
a balance between the judgment
creditor’s right to recover on the
creditor’s claim and the rights of the
LLC members not to have their busi-
ness disrupted, perhaps the
equation becomes unbalanced
when the debtor member is the only
business owner.” This leads to per-
haps the greatest disadvantage of
using an LLC for asset protection
and estate planning purposes—
there are significant uncertainties on
many important issues.*?

When counseling a client as to
the advisability of using an FLLC for
asset protection purposes, the pru-
dent estate planning attorney should
counsel the client about the prob-
lems associated with judicial
foreclosures of LLC charging orders
and the advisability of drafting the
LLC to be governed by the laws of a
state that statutorily prohibits fore-
closure of a charging order. The
prudent estate planning attorney
should also explain to the client that
there is a dearth of significant liti-
gation history involving the creditor
protection aspects of LLCs and the
associated risks that go along with
the lack of settled case law.

Domestic Asset
Protection Trusts

Generally, self-settled spendthrift
trusts are not recognized for pur-
poses of protecting the assets of
the settlor. However, a number
of states now grant some degree
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of asset protection to transfers of
the settlor’s assets to a self-settled
domestic asset protection trust
(DAPT).2* These states are
Alaska,?® Colorado,?® Dela-
ware,?” Missouri,?® Nevada?® and
Rhode Island.?®

Alaska

Under the Alaska statute, a settlor
can create a DAPT that will pro-
tect the settlor’s assets from future
creditors. To qualify as an Alaska
DAPT, the trust must be irrevo-
cable, distributions must be at the
discretion of the trustee and the
settlor may not be in default on
child support payments. Further-
more, at least one of the trustees
must be an Alaska resident,*' some
of the trust assets must be sitused
in Alaska®? and the Alaska trustee’s
duties must include both the main-
tenance of trust records as well as
the preparation of trust income tax
returns.’® The settlor may retain a
veto power over trust distributions
and a testamentary special power
of appointment.>*

With regard to a fraudulent con-
veyance claim, if the creditor is a
pre-existing creditor of the settlor
when the trust is created, the
creditor must bring a claim within
the later of four years after the
transfer of assets to the Alaska
DAPT is made or one year after
the transfer to the trust could have
reasonably been discovered by the
creditor.®” If the creditor becomes
a creditor after the transfer of as-
sets to the Alaska DAPT, the
creditor has four years in which
to bring a cause of action.

Colorado

C.R.S. §38-10-111 provides that
“[a]ll deeds of gift, all conveyances,
and all transfers or assignments,
verbal or written, of goods, chattels,
or things in action, or real property,
made in trust for the use of the per-



son making the same shall be void
against the creditors existing of such
person.” The court in In re Baum,*®
interpreted this statute to provide as-
set protection to the creator of a
self-settled trust from creditors that
did not exist at the time the trust was
created, thereby depriving Baum’s
bankruptcy trustee access to his
trust’s assets.

Delaware

The Delaware statute provides that
a “qualified disposition” is a trans-
fer from the settlor (made after July
1, 1997) to a to a trustee that is a
Delaware resident who maintains
or arranges for custody of at least
some of the trust assets in Delaware
and prepares or arranges the prepa-
ration of the trust income tax
returns or otherwise materially par-
ticipates in  the  trust’s
administration.>” Similar to the
Alaska and Nevada statutes, the
settlor may retain the power to veto
a distribution from the trust and a
testamentary power of appoint-
ment.*® An added bonus under the
Delaware statute is the ability of the
settlor to appoint advisors with the
power to (1) remove and replace
the trustees, (2) direct, consent to
or disapprove distributions from the
trust, and (3) management invest-
ment decisions.* Certain creditors
are exempted from the protection
afforded under a DAPT, including
alimony, child support, a person
who suffers death, personal injury
or property damage before the
qualified disposition that was
caused by the settlor or another per-
son for whom the settlor is liable.

With regard to a fraudulent
conveyance claim, if the creditor
is a pre-existing creditor of the
settlor when the trust is created,
the creditor must bring a claim
within the later of four years after
the transfer of assets to the Dela-
ware DAPT is made or one year
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after the transfer to the trust could
have reasonably been discovered
by the creditor.*’ If the creditor
becomes a creditor after the trans-
fer of assets to the Delaware DAPT,
the creditor has four years in
which to bring a cause of action.*!

Missouri

Mo. Ann. Stat. §456.080(3) pro-
vides that:

[a] provision restraining the
voluntary or involuntary
transfer of beneficial inter-
ests in a trust will prevent
the settlor’s creditors from
satisfying claims from the
trust assets except ... [t]o the
extent of the settlor’s benefi-
cial interest in the trust
assets, if at the time the trust
was  established or
amended: (a) The settlor was
the sole beneficiary of either
the income or principal of
the trust or retained the
power to revoke or amend
the trust; or (b) The settlor
was one of a class of benefi-
ciaries and retained a right
to receive a specific portion
of the income or principal of
the trust that was determin-
able solely by the provisions
of the trust instrument.

Thus, it appears that under Mis-
souri law, an irrevocable trust
where the settlor was not the sole
beneficiary and did not retain a
right to receive a specific portion
of the trust should provide asset
protection for the settlor.*> Not-
withstanding the legislation, at
least two courts have refused to
shelter the assets of a settlor who
created a self-settled trust accord-
ing to Missouri law*—thereby
giving pause to reliance on this
statute for asset protection pur-
poses in Missouri or elsewhere.
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Nevada

Under the Nevada statute, a sett-
lor can create a DAPT that will
protect the settlor’s assets from fu-
ture creditors. To qualify as an
Nevada DAPT, the trust must be
irrevocable, at least one of the
trustees must be a Nevada resi-
dent, the settlor may only be a
discretionary beneficiary of the
trust, at least some of the trust as-
sets must be sitused in Nevada and
the Nevada trustee’s duties must
include both the maintenance of
trust records as well as the prepa-
ration of trust income tax returns.*
The settlor may also retain a veto
power over trust distributions and
a special testamentary power of
appointment without forfeiting the
asset protection provided by Ne-
vada law.*

With regard to a fraudulent con-
veyance claim, if the creditor is a
pre-existing creditor of the settlor
when the trust is created, the
creditor must bring a claim within
the later of two years after the
transfer of assets to the Nevada
DAPT is made or six months after
the transfer to the trust could have
reasonably been discovered by the
creditor. If the creditor becomes a
creditor after the transfer assets to
the Nevada DAPT, the creditor has
two years in which to bring a
cause of action.*® This makes
Nevada’s fraudulent conveyance
statute the most favorable of any
state offering a DAPT.#’

Rhode Island

Like the Delaware statute, the
Rhode Island legislation applies to
“qualified dispositions” (made af-
ter June 30, 1999). A qualified
disposition is a transfer to a trust
that is irrevocable, incorporates
the law of Rhode Island to govern
the validity, construction and ad-
ministration of the trust, contains
spendthrift provisions* and pro-
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vides for discretionary distribu-
tions to the settlor by one or more
trustees that are neither related to
nor subordinate to the settlor. As
with the Nevada and Alaska leg-
islation, the settlor may retain the
power to veto trust distributions
and a testamentary special power
of appointment.*’

With regard to a fraudulent con-
veyance claim, if the creditor is a
pre-existing creditor of the settlor
when the trust is created, the
creditor must bring a claim within
the later of four years after the
transfer of assets to the Delaware
DAPT is made or one year after
the transfer to the trust could have
reasonably been discovered by the
creditor.*® If the creditor becomes
a creditor after the transfer assets
to the Delaware DAPT, the credi-
tor has four years in which to bring
a cause of action.”’

Potential Challenges to
Domestic Asset Protection Trusts

Notwithstanding the passage of
the statutes outlined above, the
prudent estate planner should be
aware of and enlighten his or her
clients of potential challenges to
the validity of DAPTSs.

Contracts Clause. DAPTs may
be held to violate the “Contracts
Clause”*? of the U.S. Constitution,
which prohibits the enactment of
any state law that substantially
impairs the obligations of parties
to existing contracts or makes
them unreasonably difficult to
enforce.®® Any state’s legislation
that precludes the enforcement of
judgments against property that is
subject to a contract and from
which the debtor retains a benefit
is arguably unconstitutional.”* The
Contracts Clause is violated be-
cause of the retroactive effect of
the state statute upon contracts
that existed on the date of the en-
actment of the statute.>> The DAPT

settlor will argue that the contract
creditor still has adequate rem-
edies under the state’s fraudulent
conveyance statute, while the con-
tract creditor will argue that if the
transfer does not constitute a
fraudulent conveyance, the DAPT
settlor removed assets that had
previously been within the reach
of the creditor.*® Because this ar-
gument applies only to contract
creditors who existed at the date
of the enactment of the DAPT stat-
ute in question, this debate will
become less and less relevant as
time rolls on.>”

Full Faith and Credit Clause. The
“Full Faith and Credit Clause” of
the Constitution®® requires that
each state recognize and enforce
a validly rendered judgment of a
sister state.®® Many commentators,
however, believe that courts in
DAPT jurisdictions will refuse to
enforce the judgment of a sister
state brought only against the set-
tlor of a DAPT.®® The question,
then, is whether the courts would
enforce the sister state judgment
against the trustee of the DAPT or
its assets. Some commentators
point to Hanson v. Deckla®" and
Baker v. General Motors® for the
answer.® In Hanson, a Pennsylva-
nia settlor established a trust and
named a Delaware trustee. He
subsequently moved to Florida,
where he died. His widow at-
tempted to exercise a power of
appointment over the trust, and
the children objected. The chil-
dren obtained an order in a Florida
court voiding the exercise of the
power of appointment and at-
tempted to enforce their Florida
order against the Delaware
trustee. The Delaware trustee re-
fused, arguing that the Florida
court lacked jurisdiction over the
trustee and the trust assets, and
thus the Full Faith and Credit
Clause was inapplicable. The U.S.
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Supreme Court upheld the
trustee’s refusal to enforce the or-
der of the Florida court.®

In Baker, the U.S. Supreme
Court held that a Missouri court
was not bound to enforce a
Michigan judgment prohibiting
testimony from a particular wit-
ness when the parties to the
Missouri action had no connec-
tion to the Michigan court.®
Both these cases were decided
on jurisdictional issues, and it is
uncertain whether they would
afford much protection to trust-
ees in DAPT states that are
advertising their services on a
nationwide basis.

Another case cited by propo-
nents of the DAPT is National
Shawmut Bank v. Cumming.®® In
National Shawmut, a husband
created a trust in Massachusetts.
Upon his death, the trust was to
pay income to his wife, mother
and siblings. Husband died while
living in Vermont. Wife brought a
suit against the trust in Massachu-
setts for enforcement of her
statutory share underVermont law.
The Massachusetts Supreme Court
held that the trust was valid and
Massachusetts law should apply.
In making its holding, the court
considered the following factors:
(1) the presence of the trust prop-
erty in Massachusetts, (2) the
execution of the trust in Massa-
chusetts, (3) a Massachusetts
trustee, and (4) the fact that the
trust document expressly stated
that Massachusetts law should
govern its administration.®” It is
questionable how much comfort
National Shawmut gives to a sett-
lor of a DAPT. The case is really
one of choice of law, and not the
Full Faith and Credit Clause of the
U.S. Constitution.

The application of the Full Faith
and Credit Clause remains an is-
sue that will likely have to be



settled by a future U.S. Supreme
Court case.®®

Supremacy Clause. The “Su-
premacy Clause” of the
Constitution® provides that fed-
eral law, such as the Bankruptcy
Code, may override state law
where the two are in conflict.”®
Should a creditor petition for the
involuntary bankruptcy of a
DAPT settlor, the question arises
as to which state law will the
bankruptcy court use in deter-
mining whether a spendthrift
clause is enforceable.”” Many
proponents of the DAPT argue
that the bankruptcy court should
follow the RESTATEMENT (SECOND)
of ConrLicts of Laws and hold
that the applicable law of the
trust would control.”? Unfortu-
nately, in ruling on this issue as
it applies to Foreign Asset Pro-
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tection Trusts, several courts
have held otherwise.”

The pro-active debtor may wish,
if confronted with a creditor peti-
tioning for involuntary bankruptcy,
to voluntarily file for bankruptcy
in the state under which the DAPT
is governed. By doing so, the
bankruptcy court would be bound
to use the spendthrift statute of that
state and the conflicts of law di-
lemma is eliminated.”

Conclusion

Family limited partnerships, family
limited liability companies and do-
mestic asset protection trusts are
viable estate planning tools that ev-
ery estate planning attorney should
have in his or her arsenal. However,
in advising clients, the prudent es-
tate planning attorney should be

' The Census Bureau estimates that half of all
marriages since 1970 will end in divorce.
See Charlene Wear Simmons, Ph.D., Read-
ings on No-Fault Divorce (Mar. 1998), at
www.library.ca.gov/crb/98/04/.

2 BARRY ENGEL, DaviD Lockwoob & MARC
MERRIC, ASSET PROTECTION PLANNING GUIDE: A
STATE-OF-THE-ART APPROACH TO INTEGRATED Es-
TATE PLANNING, at §135.01 (2000).

3 State Judges Often Toss Out Large Monetary
Jury Awards, LuBBOCK AVALANCHE-). (Nov. 27,
1997); Newt Gingrich, Excessive Jury
Awards Endanger Medical System, USA
Tobay, Aug. 13, 2002, at 15A; Catherine
Ivy, Jury Awards Soar—Tort Winnings
Called “Unparalleled” (Jan. 11, 2000), at
http://more.abcnews.go.com/sections/us/
dailynews/verdicts000111.html.

4 BLack’s LAw DIcTIONARY, at 928 (6th ed. 1990).

> For greater discussion on the multiple part-
nership strategy, see supra note 2, at 1885.

5 Act Sec. 703 of the Uniform Limited Part-
nership Act (2001).

7 Act Sec. 703 of the Revised Uniform Lim-
ited Partnership Act (amended 1985) (1976).

8 PETER SPERO, ASSET PROTECTION: LEGAL PLANNING,
STRATEGIES AND FOrMs, at 99.02 (2002);
Gideon Rothschild, Protecting the Estate
from In-Laws and Other Predators, 35 U.
Miami Heckerling Inst. on Est. Plan., at
91700 (2001); supra note 2, at §1708.1.
See also ). Gose, The Charging Order Under
the Uniform Partnership Act, 28 WasH. L. Rev.
AND ST. B. J. 1 (1953).

careful not to convey the idea that
these tools provide “bullet-proof”
asset protection for the client. The
trend is for legislators and courts to
allow for the foreclosures of charg-
ing orders against partnerships and
limited liability companies, and the
ability of domestic asset protection
trusts to withstand a variety of con-
stitutional challenges is uncertain.
Notwithstanding these shortcom-
ings, it is clear that some level of
protection is available from the use
of FLPs, FLLCs and DAPTs, and that
the mere presence of these asset
protection vehicles and the uncer-
tainties of litigation may lead many
creditors to accept settlements they
would not be otherwise disposed to
accept. For those clients seeking the
stronger asset protection, consider-
ation should be given to the use of
a foreign asset protection trust.

ENDNOTES

 Supranote 6, at comment to §703; see also,
supra note 2, at §815; Spero, supra note 8,
at 19.02; Rothschild, supra note 8, at
91708.1-1708.2.
1% While it is possible to draft an FLP to provide
for guaranteed payments, two-tiered distribu-
tion schemes, and non-pro rata distributions
of profits among the partners, care should be
used in doing so. In the recent Tax Court case
of TR. Thompson Est., 84 TCM 374, Dec.
54,890(M), TC Memo. 2002-246, as well as
C.E. Reichardt Est., 114TC 144, Dec. 53,774
(2000), and D.M. Schauerhamer Est., 73 TCM
2855, Dec. 52,061(M), TC Memo. 1997-242,
the IRS was successful in convincing the court
to disregard limited partnerships under Code
Sec. 2036 (and thereby increase the size of
the decedent’s estate due to the loss of the dis-
counting sought for estate planning purposes)
where there were non-pro rata distributions
from the partnership, and the decedent and/
or other family members, by way of an “im-
plied agreement,” exercised too much lifetime
control over distributions from the partnership.
Supra note 2, at 1815.04.
12 Supra note 6, at comment to §703.
3 Supranote 2, at §835.01; Spero, supra note
8, at 19.02[1][b].
Of course, where the FLP is being established
primarily for estate planning purposes, the
provisions of Code Secs. 2703 and 2704 and
the default dissolution statutes of the state
under whose law the partnership is to be gov-
erned must also be taken into account.
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> Supra note 2, at 1835.01-835.02

6 Alan Gassman, Common Mistakes Estate
Planners Make Regarding Asset Protection,
29 Est. PLaN. J. 518 (Oct. 2002); supra note
2, at 1835.06

7 Scott Friedman and James Sciarrino, Estate

Planning Vehicle of Choice for the 1990’s:

FLLC or FLP? 4 J. Limitep LiaBiLITY COMPANIES

91 (Winter 1997); Charles Fox IV and

Michael Huft, Asset Protection and Dynasty

Trusts, 37 ReaL Prop. ProB. & TRuUST J. 296

(Summer 2002).

Act Sec. 504(a) of the Uniform Limited Li-

ability Company Act (1996).

9 Id., at §504(b).

20 Reg. §§301.7701-3(a) and 33.7701-3(b)(1).

Rothschild, supra note 8, at §1709.2(A).

2 |d.

2 |d., at $1709.2(D).

Provided the transfer to the trust is not a

fraudulent conveyance.

Alaska Stat. §34.40.110 (Michie 2001).

Colo. Rev. Stat. §38-10-111 (2001).

27 Del. Code Ann. tit. 12, §§3571-3576 (2001).

28 Mo. Ann. Stat. §456.080 (West 2001).

29 Nev. Rev. Stat. §166.040 (Michie 2002).

30 R.I. Gen. Laws §18-9.2 (2001).

31 Alaska Stat. §13.36.390(1) (Michie 2001).

Alaska Stat. §13.36.035 (Michie 2001).

Alaska Stat. §§13.36.035(c) and 13.36.390

(Michie 2001).

Alaska Stat. §34.40.110(b)(2) (Michie 2001).

Additional specifics about the provisions of

Alaskan DAPTs can be found at ENGEL, su-
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Appendix A

State LP Charging Order Statute LLC Charging Order Statute

Alabama ................................................................ Ala. Code § TO-9B-703 ceceeeeeeceeiuininiiiiiiiiiiiiiiiiiiini, Ala Code § 10-12-35

Alaska .................................................................. Alaska Stat § 32.171.340 ccoveerererenrecsenarainenuraineranacneiannens Alaska Stat § 10.50.380

Arizona .............................................................................. A.R.S § S TG 7 N I P PP A'R.S § 29-655

Arkansas ......................................................... Ark. Code Ann. § A-B3-7 (3 ceeeecereernciiniiiiiiiiiiiii, Ark Code Ann. § 4-32-705

California ............................................................ Cal Corp. Code § TE5B73 ceereceerernininiiiiiiiiiiiiiiiiiiiineae, Cal Corp. Code § 17302

COlOrado «+reeeeeeeemmmeeee et C.R.S. § 7-62-703 (1999) +++ververeereereeuaeaniaiiniisiiaiiaienie s C.R.S. § 7-80-703

CONNECLICUL trrerererrrrrenriimiiiiiiiiiiiiiiiiiiiiiiiin, Conn. Gen Stat. § F4-3() ceveererenrnrieiiiiiiiiiiiiiiiii Conn. Gen Stat. § 34-171

Delaware .................................................. Del Code Ann' Tlt 6/ § 17-703 ceeeveeeieniniiiiiiiiiiiiiniiinne: Del Code Ann. T|t. 6/ § 18-703

District Of Columbia ........................................... D.C. Code Ann. § A1 -475 coeeveeiiiiiiiiiiiii D'C. Code Ann' § 29-1338

F]orida ..................................................................... Fla Stat. Ch. 620.'] B3 ettt Fla Stat Ch. 608.433

Georgia ............................................................ Ga. Code Ann. § T4-9-7 (3 +ceeeecnceecncnrnicuciniiisarainenanes Ga. Code Ann. § 14-11-504

Hawaii ........................................................... Haw. Rev‘ Stat. § ADE5D-703 ceevenrneiiiiiiiiiiiiiiiiiiiii HaW‘ Rev' Stat‘ § 428-504

|dah0 ....................................................................... [daho Code § 53_241 ................................................... ldaho Code § 53-637

|[||n0|s ........................................................... 805 ||| Comp Stat 2]0/703 .................................... 805 |“ Comp Stat 180/30_20

|ndiana ................................................................... |nd. Code § 23-T6-8-3 ceereceeeercnenuiiiiiiiiiiiiiiiiiiiiiii, |nd. Code § 23-18-6-7

JOWQ ¢+eeereererenrentiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiiiienes lowa Code § A87 . 703 ceveeerencieniiiiiiiiiiiiiiiiii lowa Code § 490A904
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State LP Charging Order Statute LLC Charging Order Statute
[CANSAS ++veverrmmrreeeemmmmrneesaiiieneeeeeiiaaeeeeeesaneeeans Kan. Stat. ANN. § 56-1a403 «+eeeereeerremsemienenenienenenis Kan. Stat. Ann. § 17-76,113
LOUISTANA «+++vereereemeemeememmenteteteteseettest et eteeteeue et et st see st e e eneas NONE «eveereereemeereaiesieereeie s La. Rev. Stat. Ann. § 12:1331
IMAINE «++vvvrrreeeeemmmmeeeeenieeeee e e e e e eieeees Me. Rev. Stat. AnN. Tit 31, § 473 «ceeerereeeimnnecinnnicins Me. Rev. Stat. Ann. Tit 31, § 686
Maryland -« Md. Code Ann., Corps & Ass'ns § 10-705 «-weoeeeveeeeeee Md. Code Ann., Corps & Ass’ns § 4A-607
Massachusetts «««:-oveeeevreeveeiinininn Mass. Gen. Laws Ann. Ch. 109 § 471 «+eevvevervenennenn Mass. Gen. Laws Ann. Ch. 156C § 40
MiCHIGan ++sesessesssseissssissei Mich. Stat. Ann. § 20,1703 +-eereereereeseeieeeaeaennes Mich. Stat. Ann. § 21.198 (4507)
MISSISSIPPI «++vvvvseesssossisssmsisnsmisisniissnsssnsnises Miss. Code ANN. § 79-T4-703 +orerererrrrrerererererirerinenanae, Miss. Code Ann. § 79-29-703
IVHISSOUI «+vrveveerermermemmemesenteteeeeeeeiseseese et e ese e R.S. MO. § 359,427 «rveverereressrasereresasiiisaieieiessssieienesesnas R.S. Mo. § 347.119
IMONTANA -+vvveeeeerermmmeeeemammmeeeeaeiinneeeeseneeees Mont. Code ANN. § 35-T2-TT03 -eeeereereeememenenienennnienns Mont. Code Ann. § 35-8-705
N EDIASKA «++ v vveeeeeermmmmeeeee ettt e ettt et e e e et NONE - vvvereeeeeemmmeeeeeeiieee e e Neb. Rev. Stat. § 67-273
NEVAJQ <+eveereereereemtemtere ittt ettt NLR.S. § 88.535 +vevereresrreresrsasaseisisisiaisisieieiessssieieiesesnas N.R.S. § 86.401
New Hampshire -+ weesesnnniie. N.H. Rev. Stat. Ann. § 304-B:41 «eeeeeremenmnannninins N.H. Rev. Stat. Ann. § 304-C:47
NEW JEIS@Y «esrssesrssssrusmsrisissiniiiscisiss N.J. Stat. ANN. § 42:2A-48 «ervevrienmsiinieiiniiiniiniees N.J. Stat. Ann. § 42:2B-45
NEW MEXICO «veveveereeremmenmenienienieieieeeeeeeeenean N.M. Stat. ANN. § 54-2-42 c+ovrererereresininisiniisiinieiennens N.M. Stat. Ann. § 53-19-35
NEW YOTK < evvvreeeeeemmmmmeeeeniiieeeeeeeieeeeeeeeneeeens N.Y. Partnership Law § 117 «seeeeeeismssmsisiniiiisiins N.Y. L.L.C. Law § 607
NOMh Caroling «eeeeeeeeesersersermerereerereeeeeenesnenes N.C. Gen. Stat. § 59-703 «+rerererererererererararararararenenans N.C. Gen. Stat. § 57C-5-03
NOIth DaKOta -+ veeveeveerermermermerieieieeeeeeenes N.D. Cent. Code § 45-10.1-44 «rererererereereriieriianeieieienns N.D. Cent. Code § 10-32-34
ORI ++eveerervemmemmenenteneneenteeeretet e ee e saen Ohio Rev. Code ANN. § 782.4T e Ohio Rev. Code Ann. § 1705.19
OKIANOMI@ -+veeeeeerrereeeeaieee e Okla. Stat. tit. 54 § 342 «ererremrererenenenenienisisiaianas Okla. Stat. tit. 18 § 2034
OF@GON +++0ssesessssesssses sttt OF. RevV. Stat. § 70.295 +erverrereereemeraiaiiniisinitnicsenienenn Or. Rev. Stat. § 63.259
PENMNSYIVANIA +++vreseesessessissis et NONE - +vvvereeeeemmmmmrreeeaniieeeeeeananes Pa. Stat. Ann Tit. 15 § 8563
RO [SIANd -+vveeeeemmmmmmeeeaiiiieiee e R.L Gen. Laws § 7-T13-47 +ereereersereeneesenneeniainiscniieienes R.I. Gen. Laws § 7-16-37
SOULh Caroling -« eeeeeereereereerereeeeenenenenns S.C. Code ANN. § 33-42-1230 «++rrerererrsererereresssesaienenenenns S.C. Code Ann. § 33-44-504
SOULh DaKOta «+++-vrrreeeeremrmmreeeeemommeeeeennnnnnees S.D. Codified Laws § 48-7-703 w-eereereereeiemieseseniens S.D. Codified Laws § 47-34A-504
TENNESSEE «-+vvvveeeesmmmmmeeseaiiurieeeeaiineeeeeesnnnees Tenn. Code ANn. § 61-2-703 «+vereereereereeneaseaieaeaennes Tenn. Code Ann. § 48-218-105
TEXAS «+veverververeeneemmeneenteneeneeneeneeneenens Tex. Rev. Civ. Stat. Ann. Art. 6132a-T «covereereereereereerenennens Tex. Rev. Civ. Stat. Ann. Art. 1528n
ULAR -+vereeeeeemmmmmmeeeemineeee e et e e e e e e e Utah Code ANN. § 48-2a-703 «+-vereereersersessensmssaneaiaeanes Utah Code Ann. § 48-2b-131
VEITTIONT -+ +vvveereeeesmmmeeeeeeiimeeeeeeeeaneeeeeesaneeeess Vi Stats Ann it 11, § 3463 cccrereemerenrenbiciiiiiiillonn. Vt. Stat. Ann. Tit. 11, § 3074
VAGIRIA +++vvseersemmsemseenennsimnsii s Va. Code ANN. § 50-73.46 wwerereeemeimmnniensninnns Va. Code Ann. § 13.1-1041
Washington ++eswseesessessmssississisisisiis Wash. Rev. Code § 25.10.470 «+wvereereereeremeaeniesenennns Wash. Rev. Code § 25.15.255
West Virginia e -sseseeeesessmssssmssisssscs WLV (CRE® § 4b7=8}] cosasasaneanasassnsaasnssnssaseaseaosasaases W.Va. Code § 31B-5-504
WVISCONSIN «+vevvereereemmemmemeemeemeenteseereaneerteueenesuesueenesnesuennas Wi, SiEtt, § 117853 0000000000000000000000000000006960000000006960000C Wis. Stat. § 183.0705
WYOMING «+vsevsessensssssssssssssssisini s WyO. Stat. ANN. § T7-14-803 «+seserrersssessssmsesimsisicisici s None
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